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Status 

1)13 Responsive to communication(s) filed on 22 July 2004 
2am This action is FINAL. 2b)n This action is non-final 

3)n Since this application is in condition for allowance except forfonrial matters, prosecution as to the merits is 
closed in accordance with the practice under £x parte Quay/e, 1935C.D. 11, 453 O.G. 213. 
Disposition of Claims 

^'^'■'"(s) 11-H16-20,22,?3?5,n(1?fi is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5)0 Claim(s) is/are allowed. 

6M Claim(s) 1 1-14. 16-20. 22 p.? 9.'^ ^nn or ic/.r. rrjVttrrl 

7) 0 Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 
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9) 0 The specification is objected to by the Examiner 

1 0) 0 The drawing(s) filed on _ is/are: aO accepted or bO objected to by the Examiner 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a) 
1 1 '■"^'"'^'■"9 'he correction is required if the drav^nng(s) is objected to. See 37 CFR 1 121 (d) 

11) D The oath or declaration is objected to by the Examiner. Note the attached Office Action orfomi PTO-152. 
Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S C § 1 1 9(a)-fd) or m 
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1 .□ Certified copies of the priority documents have been received. 

2.0 Certified copies of the priority documents have been received in Application No 

3.a Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)) 
* See the attached detailed Office action for a list of the certified copies not received 
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Application/Control Number: 09/704,299 

Art Unit: 3732 ' ' ^^^^^ 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

condrtions and requ'reS ' ^ the 

Claim 19 is rejected under 35 U.S.C. 101 because they are drawn to 
statutory subject matter. In claim 1 9, line 2, applicant positively recites part of a human, 
i.e. "said cortical bone is human". Thus claim 19 includes a human within its scope and 
are non-statutory. A claim directed to or including within its scope a human is not 
considered to be patentable subject matter under 35 U.S.C. 101 . 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



asset 



the and 

Claims 1 1-14, 16-20, 21-23,25,26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Anderson et al. (6,200,347) in y^ew of McKay (6,261 ,586). 

With respect to claims 1 1 , 20, Anderson et al discloses an assembled implant, as 
best seen in the figures, for implantation between adjacent vertebrae in the spine of a 
patient comprising two or more sections of cortical bone; as best seen in FIGS.1-10, 
that are joined together in tadem by a pin (7,19,31) interconnecting the section to form 
an elongated body having first end for initially engaging vertebrae and a second end for 
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engaging a driving and securing device, wherein the elongated body comprises a 
continuously tapered surface from about 5mm to about 25 mm in length; as set forth in 
column 23. lines 1 -67, column 31 . lines 1 -22 and as best seen in the figures. 

Although Anderson et al taught of serrations and saw-tooth pattern as texture on 
the implant; it is noted that Anderson did not teach of threads on the surface of the 
implant, as claimed by applicant. However, in a similar art, McKay evidences the use of 
threads on the surface of the implant to secure the implant in the vertebrae. 

Therefore, given the teaching of McKay, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to replace the 
serrations or saw-tooth pattem of Anderson et al. with the threads of McKay to secure 
the implant in the vertebrae. 

With respect to claims 12-14, 16-16.22,25,26, The above combination of 
references teaches all the limitations, as set forth in column 23, lines 1-67, column 31, 
lines 1-22 and as best seen In the figures of Anderson et al., and as best seen in the 
figures of McKay. 

With respect to claim 23, the method steps, as set forth, would have been 
obviously carried out in the operation of the device, as set forth above. 

Response to Amendment 

Applicant's arguments with respect to claims 1-24 have been considered but are 
moot in view of the new ground(s) of rejection. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL See MPEP 
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§ 706.07(a). Applicant Is reminded of the extension of time policy as set forth In 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action Is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory adion is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 

than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or eariler communications from the 

examiner should be directed to Pedro Phllogene whose telephone number is (703) 308- 

2252. The examiner can normally be reached on Monday to Friday 6:30 AM to 4:00 

PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin P Shaver can be reached on (703) 308-2582. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 



Application/Control Number: 09/704,299 

Art Unit: 3732 ' ^^9® ^ 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
- Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 
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